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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as theQ one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:•.

() b@hr 6ala .glee 3re)fr, 1994 ctr tITTT rn rITEr ~ ~~ cB' GfR i q@ta err cITT
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fcMlil·, at ifGra, #Ria= ta rat, ire rf, { Rec#t : 110001 cITT ctr \JJ'AT~ 1

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Applicatior.i Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) ~ 1=flcYi cITT 'ITTr-=f a masra hat gr~arar fa#t uerrz za arr alara if ?:IT
W·B'r ~T0'5TfITT a gr qver #i re a ea g;f if, uT fa,Rt qugr7 znr uer i ark a f4Rt
star zu fa#t us/Tr ·q ·m ma #t ,fur tr ge& st 1

(ii) In case of any loss of goods where the loss occur in transit from a factory to a w ;j.e:lf~ttlt.J2Jiil\
another factory or from one warehouse to another during the course of processing o t~!?;,~d'trt;i\.a\:
warehouse or in storage whether in_ a factory or in a warehouse. j
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(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export ·to Nepal or Bhutan, without payment of
duty.

~ '3i:lllci'i c#l" '3i:lllci'i ~ *~ cB" @"-q uit sq€h Re rr t n{ k sit h arks
Git gr err vi fr a :ici I Rl cb 3W],cfcf, ~ * m -crrmr cJT x=r=r:r LR' <:rr ~ ~ fclITf
srfefra (i.2) 1998 l::TRT 109 arr fga fag rg ±t I

Credit of any duty allowed· to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) tu war«a gce (r@la) Parat, 2001 * A<Tl-J' 9 * 3RfTIB FclPlfcft:e w:Bf ~ ~-8 ~
t ufaji , )fa art ufa 3mer )fa fa#is Rh ma a fad-sm?gr vi srfra
3m7gr at at?t uRit arer fr 3rra f@au arr fez [a er arr z.ar :J&:r ffl* 3:rc=rfc=r l::TRT 35-~ ~ Frrt'l'lfu=r t#i' *~ *~ * m2T i'rGm-6 "cf@R c#l- mfr m~
a1Reg t

0
(c)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) .RFcl\JJrJ ~ * m2l uri icaav caa qt zn st an ztt pr?1 200/-pl Q
Tar #t ug 3#kt uri via ga ala var zt at 1000/- c&l-1:BR-r~ c&1" ~ I

· The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tr zrca, tu sqra zyca vi tar a r9in nznf@raw ,R aft
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) abhu Gura zrca 3rf@,Ru, 1944 c#l" l::TRT 35-Gfr/35-~ * 3RllTif :

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a6) saaRRga qRReb 2 (1) a i sagra orarar #l sr4@ta, or@hat mm i fl grea,
hr sari zgca vi ara 3r4l#hr nznf@ravu(Rrez) 6t ufa eh#tr Rf8at, 3HPNl6JIG

~ 2ndmffi, ~gJ:Jl8i 'l-fqq, '3-lflxcll , fTR"<cH--ll41x, '3-!t?J:JQl~IQ-380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, As.arwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above. -------- .....am $s'
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The appeal to the Appellate TFibuhal, shall be file.d in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied .against (one which at least should be accompanied by a fee of Rs.1,000/-,

• Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. ·

(3) ufR ga 3rra{ e msii arrat zl & at re@ta sitar fg #tu al Tarr
Gqjaa is far urn aR zr ea # ts; ft fa fear 4dt arf aa a fg
zqenRerfe 3rat); nrzn@raw at va 3fl zn a€tr war al va 3naaa fhu unra&

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)

0

(5)

rll1£JIQ1£J ~~ 1970 lf~ cB7"~-1 cB" 3W@ AtTJft:r ~ ~ ~
3rraaa znr qers? zqnfenf Rofa qTf@rant a snag r@ta at ya ,Ru .6.5o tm
qr1rarerz zyca ea am sin afe; ·

One copy of a_pplication or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item

· of the court fee Act, 1975 as amended.

gr Git, iaf@er cai at Pl '4?i 01 ffi cf@ Alf1iT cB7" 31N ~ &!Ff 31 I cbMd fc!?lfT \J1TcTT t \J[f
fir zrca, a€tr sqra rean ya lats or4r nznrf@raw (gruff@fen) fu, 1982 # ffe
t,

0

Attention is invited to the rules covering these and other related m·atter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

#tr zca, at sqzgcn vi ar 3fr nn@rau(free),
m=a-3J1ITT'IT ma ?i aaaqjr(Demand)g is(Penalty) cBT 10% -q_cr uJm cf?Br
~% I~, ~-q_cf uJm 10~~%!(Section 35 F of the Central
Excise Act,· 1944, Section 83 & Section 86 of the Finance Act, 1994)

a4laGaraes sitara# siafa,frgt "afara6tii'Duty Demanded)
a. (Section) &is ±DbaafuffauR,
gs f@a +raa@z #fez6t fr, 

au hr@ 3Re fut #fu6h asazaft.
> uq@sari«ifr srfla t use qa srurslgear, srfl Rn ah kf@g qaas fearTu

%.
For an.appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, proyided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demand~d" shall include:
· (i) amount determined under Section 11 D; ·

. (ii) amount of erroneous Cenvat Credit taken;
. (iii) amount payable under Rule 6 of the Cenvat Credit Ru!es.

<r erah #Ra artier ufrawr ars seiyea srrar zeaa aus fqalR@a al ali fag Tgzea 10%
grarrvsit a&i kaeaau fa1R@a zlas avs#1 o% rarw ala raftel

In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty,-here..._
penalty alone is in dispute." pe2Si;A
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F.No. GAPPL/COM/STP/2515/2023-Appeal

ORDER-IN-APPEAL
. . !

The present appeal has been filed by Dr. Sonal Mayur Desai, 17, Abhishree

Residency, Behind Kantam Party Plot, Rajpath Rl'J.ngoli Road, Bopal Ambali Road, Thaltej,

Ahmedabad - 380058 (hereinafter referred to as "the appellant") against Order-in-Original

No. WS07/O&A/OIO-233/AC-KSZ/2022-23 dated 06.01.2023 (hereinafter referred to as

"the impugned order") passed by the Assistant Commissioner, Central GST, Division VII,

Ahmedabad South (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant were holding Service Tax

Registration No. AEKPD8473JST001. On scrutinyof the data received from the Central

Board of Direct Taxes (CBDT) for the Financial Year 2015-16, it was noticed that there is

difference of value of service amounting to Rs. 8,12,971/- between the gross value of service

provided in the said data and the gross value of service shown in Service Tax return filed by

the appellant for the FY 2015-16. Accordingly, it appeared that the appellant had earned the 0
said substantial income by way of providing taxable services but not paid the applicable

service tax thereon. The appellant were called upon to submit clarification for difference

along with supporting documents, for the said period. However, the appellant had not

responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No.

V/WS07/I/O&A/SCN-540/2015-16/REG/2020-21 dated 28.12.2020 demanding Service Tax·

amounting to Rs. 1,17,880/- for the period FY 2015-16, under proviso to Sub-Section (1) of.

Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under.
Section 75 of the FinanceAct, 1994; and imposition of penalties under Section 77(1); Section

77(2) and Section 78 of the Finance Act, 1994. 0

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 1,17,880/- was

confinned under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period FY 2015-16. Further (i)

Penalty of Rs. 1,17,880/- was imposed on the appellant under Section 78 of the Finance Act,

1994; and (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(2) of the

Finance Aet, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

4

appellant have preferred the present appeal, inter alia, on the following grounds:.
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o The appellant is working as an Authorized Medical Practitioner (Medical Reg. No.G-

19542) and providing health care services to cure the illness of patients. The appellant

is duly registered with the service tax department and holding Service Tax

Registration No.AEKPD8473JST001 and duly discharged service tax liability and has

filed their ST-3 Returns regularly.

0 Before the period under dispute, the appellant was residing at A-302, Shiromani

Apartment, Opp. Ocean Park, Satellite Road, Polytechnic, Ahmedabad- 380015

(address as mentioned in SCN and impugned order), that property had been sold out

by the appellant on 24/03/2014. Since such propeiiy was sold out way back in March

2014, the appellant had neither received Show Cause Notice nor any letters as

mentioned the impugned order. In this regard, the appellant made an Affidavit

(Declaration) dated 23/03/2023 before notary, on stamp papers which was submitted

along with appeal memorandum.

e From the above evidence, it is crystal clear that impugned order has been passed

without delivery of SCN to the appellant. If any SCN is served, it may be served on

old address of the appellant and the department has never bother to conduct any

investigation or inquiry about current address of the appellant and has never bother to

deliver SCN to the appellant.

The appellant has earned an income of Rs. 26,65,780/- during the year FY 2015-16 by

providing health care services like OPD Income, Sonography and Delivery charges

which is ·exempted from service tax liability by virtue of Entry No. 2 of Notification

No. 25/2012-ST.

a The appellant is an authorized medical practitioner, Certificate of Registration No. G

19542 issued by Gujarat Medical Council and appellant's Degree Certificate issued by

Gujarat University submitted by them along with appeal memorandum. Further, they

have also submitted their Income Tax Return (ITR) declaring "Income code 0604"

"Medical Professional", which suggest that they earned their income as medical

Professionals. They have also submitted Income Tax Return (ITR) for the F.Y. 2015

16

Ci) The appellant is also engaged in the activity of renting of immovable property and for

that appellant has registered herselfwith the service tax department.

5



F.NO. GAPPL/COM/STP/2515/2023-Appeal

o During the F.Y. 2015-16, appellant earned rent income of Rs.18,52,809/- and on that

service tax has been paid and duly shown in'service tax returns of the FY 2015-16.

They have submitted copy of service tax returns for the FY 2015-16.

0 While filing Income Tax Return (ITR) for the FY 2015-16, Medical Professional

Income (Doctor) Rs. 26,65,780/- shown as Sale of Services as main income while rent

income of Rs. 18,52,809/- shown under the head other income. Due to that impugned

order has been passed demanding service tax on difference of income declared in ITR
and ST-3.

o The appellant submitted that the SCN merely issued on the basis of amount reflected

in 26AS/ITR taking the said value for the purpose of payment of service tax, which is

not sustainable as per various recent judgements of the higher forum. ,

0 The appellant also submitted that SCN has been issued and demand has been

confirmed by invoking the extended period under Section 73(1) of the Finance Act,

1994.However, from the above facts it can be very well established that the appellant

was not liable to pay service tax. There is not an iota of evidence how the appellant

has suppressed any fact. In fact, entire notice is issued merely based on assumption

and presumptions which have no legs to stand.

o On the basis of their aforesaid submission, they requested to set aside the impugned

order.

4. Personal hearing in the case was held on 18.08.2023. Shri Keyur Kamdar, Chartered

Accountant, appeared on behalf of the appellant for personal hearing. and reiterated

submissions made in appeal memorandum. He submitted that the appellant is a doctor and

also had rental income on which service tax was paid and the return was filed. The remaining

income from medical profession is not taxable. Therefore, he requested to set aside the
impugned order.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum, during the course of personal hearing and documents

available on record. The issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the demand of service tax against the

appellant along with interest and penalty, in the facts and circumstance of the case, is legal
and proper or otherwise. The demand pertains to the pe' -1 .

6
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6. It is observed that the main contentions of the appellant are that (i) the income of Rs.

26,65,780/- during the year FY 2015-16, on the basis of which the SCN issued and confirmed

demand of service tax under the impugned order, received by the appellant by providing

health care services like OPD Income, Sonography and Delivery charges which is exempted

from service tax liability by virtue of Entry No. 2 ofNotification No. 25/2012-ST; and (ii) the
appellant also engaged in the activity ofrenting of immovable property and for that appellant

has registered herself with the service tax department and during the FY 2015-16, appellant

earned rent incoine of Rs. 18,52,809/- and on that service tax has been paid and duly shown in

service tax returns of the FY 2015-16.

6.1 It is also observed that the adjudicating authority has confirmed the demand of service

tax vide the impugned order passed ex-parte.

0 7. I find that in the SCN in question, the demand has been raised for the period FY 2015

16 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax

Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

reported receipts from services, the same cannot form the basis for arriving at the conclusion

that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

0
"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns.

3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where
·•

the notices have already been issued, adjudicating authorities are expected to pass a

judicious-·order after proper appreciation offacts and submission ofthe noticee."

7 .1 In the present case, I find that letters were issued to the appellant seeking details and
documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the;basis of details received from
~1\ t•1 ,•. , ....,,~.. -,".,
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F.No. GAPPL/COM/STP/2515/2023-Appeal

the Income Tax department, without even specifying the category of service in respect of
I

which service tax is sought to be levied and coliected. This, in my considered view, is not a·

valid ground for raising of demand of service tax, specifically when the appellant registered

with service tax department and filed their ST-3 returns regularly.

8. The appellant also contended that they have not received Show Cause Notice, any

letters as mentioned in the impugned order as they have sold their old premises and also

submitted an affidavit in this regard. In this regard, I find that- the adjudicating authority not

checked the facts that the SCN or letters of PH, etc. delivered to the appellant or not and

passed impugned order ex-parte. Thus, I find that the adjudicating authority has passed the

impugned order violating the principles of natural justice.

9. For ease of reference, I reproduce the relevant provision of Notification No. 25/2012

ST dated 20.06.2012 as amended, which reads as under:

"Notification No. 25/2012-Service Tax dated 20th June, 2012

G.S.R. 467(E).-- In exercise of the powers conferred by sub-section (1) of

section 93 ofthe Finance Act, 1994 (32 of.!994) (hereinafter referred to as the

said Act) and in supersession ofnotification No. 12/2012- Service Tax, dated

the I 7th March, 2012, published in the Gazette ofIndia, Extraordinary, Part

JI, Section 3, Sub-section () vide number G.S.R. 210 (E), dated the 17th

March, 2012, the Central Government, being satisfied that it is necessary in

thepublic interest so to do, hereby exempts thefollowing taxable services from

the whole ofthe service tax leviable thereon under section 66B ofthe saidAct,

namely:
] ...
2. (i) Health care services bya clinical establishment, an authorised medical

practitioner or para-medics;

(ii) Services provided by way oftransportation ofa patient in an ambulance, other

than those specified in (i) above"

9.1 As regards the exemption claimed by the appellant, it is observed that as per Sr. No. 2

of the Notification No. 25/2012-ST dated 20.06.2012, Health Care Services provided by a

clinical establishment or an authorized medical practitioner or para-medics, are exempted

taxable services from the whole of the service tax leviable thereon under section 66B of the

said Act.

8
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9.2 As per definition of Health Care Services given in Para 2() of the Notification No.

25/2012-ST dated 20.06.2012, "Health Care Services? - means any service by way of

diagnosis or treatment or care for illness, injury, deformity, abnormality or pregnancy in any

recognized system ofmedicines in India and includes services by way of transportation of the

patient to and from a clinical establishment, but does not include hair transplant or cosmetic

or plastic surgery, except when undertaken to restore or to reconstruct anatomy or functions of

body affected due to congenital defects, developmental abnormalities, injury or trauma.

0

9 .3 Further, as per definition of Authorised Medical Practitioner given in Para 2(d) of the

Notification No. 25/2012-ST dated 20.06.2012, "Authorised Medical Practitioner" means a

medical practitioner registered with any of the councils of the recognized system of

medicines established or recognized by" law in India and includes a medical professional

having the requisite qualification to practice in any recognized system of medicines in India

as per any law for the time being in force;

9.4 Further, as per definition of Clinical Establishment given in per Para 2@) of the

Notification No. 25/2012-ST dated 20.06.2012, "Clinical Establishment" means a hospital,

nursing home, clinic, sanatorium or any other institution by, whatever name called, that offers

services or facilities requiring diagnosis or treatment or care for illness, injury, deformity,

abnormality or pregnancy in any recognized system of medicines in India, or a place

established as an independent entity or a part of an establishment to carry out diagnostic or

investigative services of diseases.

10. It is observed from the case records that the appellant is an authorized medical

Q practitioner, having registration with The Gujarat Medical Council Registration No. G-19542.

He has submitted his Medical Certificate No. G-19542 dated 19.10.1991 issued by the Gujarat

Medical Council, Ahmedabad, indicating his registration with the Gujarat Medical Council.

10.1 In view of the above, I find that the Health Care Services provided by a clinical

9

.
establishment, an authorized medical practitioner or para-medics, are exempted from the

whole of the service tax leviable thereon under section 66B of the said Act. In the present

case, the appellant has submitted his medical registration certificate, and also submitted

details of the service provided by him. As per the Income Tax Retm11, ledger and details

provided' by the appellant, I find that during the FY 2015-16, the appellant had received

income of Rs. 26,65,780/-, on the basis of which the SCN issued and confirmed demand of

service tax under the impugned order, received by the appellant by providing health care

services like OPD Income, Sonography and Delivery charg~~
ea AN's22..%,
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F.No. GAPPL/COM/STP/2515/2023-Appeal

11. In view of the above, I am of considered opinion that the appellant during the FY

2015-16 were engaged in providing Health Care Services, which are exempted from levy of

the service tax thereon under Section 66B of the Finance Act, 1994 in terms of Sr. No. 2 of

Notification No. 25/2012-ST dated 20.06.2012. Thus, the income of Rs. 26,65,780/- received

by them during the FY 2015-16 is not liable for Service Tax. Thus, the impugned order.

passed by the adjudicating authority confirming demand of service tax on difference of value

of service amounting to Rs. 8,12,971/- between the gross value of service provided in the said.
data i.e. Rs. 26,65,780/- and the gross value of service shown in Service Tax return i.e. Rs.

Rs. 18,52,809/- fled by the appellant for the FY 2015-16, is not legally sustainable on merits
and is liable to be set aside.

12. Since the demand of service tax is not sustainable on merits, I am not delving into the

aspect of natural justice raised by the appellant. When the demand fails, there does not arise

any question of charging interest or imposing penalty in the case.

13. Accordingly, I set aside the impugned order and allow the appeal filed by the
appellant.

14. sft#af eraf Rt r&sfa Rqzrq G9taathfastar?t
The appeal filed by the appellant stands disposed of in above terms.

(Shiv Pratap Singh)
Commissioner (Appeals)

0

Attested

(R. C~iyar)
Superintendent(Appeals),
COST, Ahmedabad

B RPAD I SPEED POST
To,
Dr. Sonal Mayur Desai,
17, Abhishree Residency,
Behind K.antam Party Plot, Rajpath Rangoli Road,
Bopal Ambali Road, Thaltej,
Ahmedabad - 380058

The Assistant Commissioner,
CGST, Division-VII,
Ahmedabad South
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Appellant

Respondent
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Copy to:
1) The Principal Chief Commissioner, Central GST, Alunedabad Zone-
2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division VII, Ahmedabad South
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad South

(for uploading the OIA)
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5f Guard File
6) PA file




